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Josephine Espinoza appeals the district court’s denial of her motion to

compel specific performance of her plea agreement.  We have jurisdiction pursuant

to 18 U.S.C. § 3742 and affirm.
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The government argues that Espinoza waived her right to appeal.  However,

the “post-conviction proceeding” waiver language in the plea agreement is too

ambiguous to encompass this appeal.  See United States v. Speelman, 431 F.3d

1226, 1230-31 (9th Cir. 2005).  

The government did not breach the plea agreement.  The unambiguous plea

agreement did not require that the government file a substantial assistance motion. 

United States v. Schuman, 127 F.3d 815, 818 (9th Cir. 1997).  Moreover, Espinoza

failed to make a “substantial threshold showing” as required by United States v.

Wade, 504 U.S. 181, 185-87 (1992), that the government acted with an

unconstitutional motive, arbitrarily or in bad faith.  The government’s reason for

not recommending departure, Espinoza’s failure to provide critical testimony at

trial, is related to a legitimate government end.  Id.; United States v. Burrows, 36

F.3d 875, 884 (9th Cir. 1994).       

AFFIRMED.


